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No. 11,071 

STATEMENT OF QUESTION PRESENTED 

The question is whether a clause in an accident and 
health policy restricting the insurer’s right to question 
the time of commencement of sickness after the policy 
has been in effect for twenty-four (24) months precludes 
the insurer from introducing evidence to show fraud by 
the insured in the execution of that part of the original 
application which concerned the prior state of his health 
if such evidence indirectly affects the date of commence¬ 
ment of sickness. 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal by the American Casualty Company, 
a corporation, defendant below, from a judgment of the 
Municipal Court of Appeals reversing a verdict and 
judgment of the Municipal Court for the District of Co¬ 
lumbia in favor of the defendant, in an action on a con- 
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tract of insurance entered into by the parties in the 
District of Columbia. Original jurisdiction in the Mu¬ 
nicipal Court is alleged in the plaintiff’s Bill of Com¬ 
plaint. This court has jurisdiction to review the judg¬ 
ment under the provisions of Title 11, Section 773 of 
the District of Columbia Code, 1940 Edition. 

STATEMENT OF POINTS 

1. The court erred in holding that Part II of Rider I 
is a clause in the nature of an incontestability clause 
because an incontestability clause is an incident of a life 
insurance contract and not of an accident and health con¬ 
tract. 

2. The court erred in ruling that Part II of Rider I 
related to the validity of the contract rather than affect¬ 
ing the construction of the terms of the contract. 

3. The court erred in permitting the insured to re¬ 
cover in view of the express stipulation between the 
parties that fraud in the execution of the application 
would be a complete bar to recovery under the policy. 

4. The court erred in permitting the plaintiff to re¬ 
cover for an illness which existed prior to the reinstate¬ 
ment of the policy on December 1, 1947 in view of the 
plain terms of the contract to the effect that after rein¬ 
statement, coverage is limited to a sickness which begins 
more than ten days after the date of the reinstatement. 

5. The court erred in interpreting the word “ques¬ 
tionable” as synonymous in legal contemplation with “in¬ 
contestable”. 

6. The admissibility of evidence depends upon the 
1 purpose for which it is offered subject to the tests of 

relevancy or materiality. 
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AGREED STATEMENT OF THE CASE 

The evidence shows that on March 1, 1945 the defend¬ 
ant insurer issued to plaintiff its accident and health 
policy No. DA 117449, with Riders #1, 2, 3 and 4 at¬ 
tached thereto, which policy and riders were duly offered 
and received in evidence as plaintiff’s exhibit No. 1. 
Thereupon, plaintiff’s counsel directed the Court’s atten¬ 
tion to the fact that said policy contained in Rider No. 1 
attached thereto the following provision: 

“The time of commencement of sickness shall not 
be questionable after said policy has been maintained 
in force for a consecutive period of twenty-four (24) 
months.” 

The policy originally issued as a monthly premium 
payment policy, was maintained in force until Novem¬ 
ber 1, 1946 when it lapsed for non-payment of premiums. 

Thereafter, on to-wit December 1, 1947, the policy was 
reinstated and was maintained in force by the payment 
of premiums for a consecutive period of twenty-four 
(24) months, that is, from December 1, 1947 to Decem¬ 
ber 1,1949. 

The plaintiff contended to the Court that the policy 
had thus been maintained in force for the period of 
twenty-four (24) consecutive months and became incon¬ 
testable under the provisions contained in Rider No. 1 
hereinabove quoted. 

Over the objection of the plaintiff, defendant’s counsel 
elicited on cross-examination of plaintiff, that during the 
five year period preceding the application for the policy, 
the plaintiff had suffered from a kidney ailment; that 
plaintiff had undergone during said period X-ray and 
medical examinations; that in March, 1946, after the 
policy had been in force for about one year, plaintiff 
consulted a physician and entered Johns Hopkins Hos- 




4 


pital for a medical examination; that plaintiff suffered 
no ill effects from the kidney condition from March, 
1946 until June, 1949 when he entered George Washing¬ 
ton University Hospital for a kidney operation. All of 
said evidence relative to plaintiff’s pre-existing kidney 
condition was objected to by plaintiff, who moved to 
strike out the same, on the ground that the incontestable 
clause barred the introduction of such evidence. 

Over plaintiff’s objection defendant’s counsel sought to 
show that plaintiff’s answers to certain questions in the 
application for the policy inquiring as to whether plaintiff 
had received medical or surgical treatment during the 
five year period immediately preceding the application 
for the policy were false. Plaintiff objected to this line 
of inquiry on the ground that the incontestable clause 
of the policy barred such evidence and that false answers 
to medical questions did not constitute a defense and 
were therefore irrelevant. 

The evidence shows that in June of 1949 the plaintiff 
became ill from a kidney ailment for which he consulted 
a physician and upon medical advice, entered George 
Washington University Hospital where he underwent an 
operation; that he was wholly disabled from June 4, 
1949, to September 1, 1949 as a result of said illness. 

By stipulation of counsel, duly entered in this cause, 
it was agreed that the proof of loss was duly furnished 
to defendant and that if plaintiff were entitled to re¬ 
covery under the policy, he would be entitled to the sum 
claimed in the Bill of Complaint. 
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SUMMARY OF ARGUMENT 

1. The Court Erred in Holding That Part II of Rider I 
is a Clause in the Nature of an Incontestability Clause 
Because an Incontestability Clause is an Incident of a 
Life Insurance Contract and Not of an Accident and 
Health Contract. 

There are essential differences between a life insur¬ 
ance policy and one providing accident and health bene¬ 
fits and these differences are such that the principles 
applicable to one type are not necessarily applicable to 
the other. An incontestable clause is an incident of a 
life insurance contract only and cannot, by its very na¬ 
ture, be a part of a term contract of accident and health 
insurance. 

2. The Court Erred in Ruling That Part II of Rider I 
Related to the Validity of the Contract Rather Than 
Affecting the Construction of the Terms of the Contract. 

Part II of Rider I is a clause which relates to the 
risks and hazards assumed by the insurer and does not 
preclude the insurer from attacking the validity of the 
policy because of fraud in the inducement to the con¬ 
tract. The extent of the coverage assumed is specifically 
set out in Part I, The Insuring Clause, and Part VIII 
entitled “Illness Benefits of the Policy.” This coverage 
cannot be extended nor can it be limited except in ac¬ 
cordance with the provisions of the contract between the 
parties. 

3. The Court Erred in Permitting the Insured to Re¬ 
cover in View of the Express Stipulation Between the 
Parties That Fraud in the Execution of the Application 
Would be a Complete Bar to Recovery Under the Policy. 

The original application for the policy is by the ex¬ 
press terms of the contract made a part of the policy. 
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Question 10 of the original application amounts to a 
stipulation by which the insured agrees that any fraud 
in the execution of that application will bar his right to 
recovery under the policy. 

4. The Court Erred in Permitting the Plaintiff to 
Recover for an Illness Which Existed Prior to the Rein¬ 
statement of the Policy on December 1, 1949 in View of 
the Plain Terms of the Contract to the Effect That After 
Reinstatement, Coverage is Limited to a Sickness Which 
Begins More Than Ten Days After the Date of the 
Reinstatement. 

The policy provides that after reinstatement only in¬ 
juries and sicknesses thereafter sustained are afforded 
coverage. The evidence was undisputed in the trial 
court and the trial judge found as a fact that the plain¬ 
tiff’s kidney condition pre-existed prior to the reinstate¬ 
ment and also prior to the execution of the original 
application for the policy. This being so, and in light 
of Parts I and VIII of the policy, this condition has been 
expressly excluded from the coverage assumed. 

5. The Trial Court Erred in Interpreting the Word 
“Questionable” as Synonymous in Legal Contemplation 
With “Incontestable”. 

The lower appellate court erred by holding that an 
insurer under an annual term policy had to institute an 
action to rescind the policy in order to question the 
policy. The word “incontestable” has a well-established 
meaning in the law with reference to life insurance con¬ 
tracts. The word “questionable” has no such set mean¬ 
ing and it seems a severe interpretation of it to force 
an insurer to institute a judicial contest to question the 
validity of a contract. 
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6. The Admissibility of Evidence Depends Upon the 
Purpose for Which it is Offered Subject to the Tests of 
Relevancy or Materiality. 

The evidence of the material misrepresentations in 
the original application was offered by appellant to show 
fraud in the inducement, rather than to directly attack 
the time of the commencement of the sickness. The law 
is clear that the admissibility of evidence is governed by 
the purpose for which it is offered and that it is entirely 
possible that a certain fact may be admissible for one 
reason but inadmissible for another. 

ARGUMENT AND THE LAW 

I. 

i 

The Court Erred in Holding That Part II of Rider I 
is a Clause in the Nature of an Incontestability Clause 
Because an Incontestability Clause is an Incident of a 
Life Insurance Contract and Not of an Accident and 
Health Contract. 

A life insurance policy is a contract which provides for 
the payment of a stated amount of money by the insurer 
to the insured in consideration of premiums paid by the 
insured and dependent upon a contingency, namely, the 
death of the insured. The contract contemplates perform¬ 
ance by the payment of premiums over a sustained period 
of time by the insured before the insurer’s obligation may 
mature. In order to afford assurance to the insured that 
the insurer will not, upon maturity of its obligation, deny 
that payment is due for some reason which had to do 
with the inception of the policy, these policies almost al¬ 
ways contain what are called incontestability clauses. It 
is stated in Cooley’s Briefs on Insurance, Vol. 5, Ch. 12, 
Sec. (A), Page 4483: 
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“Modern forms of policies of life insurance contain 
a clause declaring in substance that the contract shall 
be incontestable after a certain period, usually one 
year, from the date of issue, except for the nonpayment 
of premiums. ” 

Today most states require by statute that an incontesta¬ 
bility clause be a part of the life insurance contract. This 
clause is in effect a short statute of limitations and gen¬ 
erally precludes an insurer from attacking the validity of 
the policy for any cause whatsoever not specifically ex¬ 
empt therein after the passage of the period set out in 
the clause. This has the effect of placing the burden upon 
' the insurer of making whatever investigation it deems 
necessary to determine the truth or falsity of the informa¬ 
tion furnished it by the insured upon which information 
it agreed to write the contract of insurance. The purpose 
is at least two-fold; firstly, it affords to the insured the 
assurance that after the stated period has elapsed, the 
company will not and cannot by the terms of the clause 
itself contest payment under the policy because of fraud 
in the inducement to the contract; secondly, it places upon 
the insurer the obligation to verify the statements in the 
original application as to the health, age and insurability 
of the insured during this period. 

An accident and health policy differs in several im¬ 
portant respects from a life policy. In the first place and 
most important as it affects the case at bar, the accident 
and health contract is a term contract, that is, it is one 
which is to be completely performed by both the insured 
and the insurer within a fixed period of time, in this in¬ 
stance, one year. Bv the terms of its coverage, the in¬ 
sured is paid a stated amount of money for loss of life 
due to accident occurring within the life of the policy, 
in addition to 'which he will be paid certain monthly indem¬ 
nities for periods during which he is unable to pursue his 
occupation due to accident or illness occurring during the 
term of the policy. It further provides for an annual 
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premium and for a renewal of the policy on an annual 
basis after an indication to renew by the insured and con¬ 
sent to accept him for an additional term by the insurer. 
The policy does not contemplate a loan value or a sur¬ 
render value as in the case of the life insurance contract. 
There are no reported cases in which a true incontestability 
clause forms a part of an accident and health policy and 
the reason for this is obvious: the contract being one of 
only one year’s duration could in no sense be said to 
become incontestable after one year or after twentv-four 
(24) months. 

The language used in the incontestability clauses which 
are found in life insurance contracts today is in substance 
standard with the various companies in the field. We 
quote from a life insurance policy issued by the Bankers 
Life Company of Des Moines, Iowa on June 1, 1951: 

“This policy shall be incontestable after it has been 
in force during the lifetime of the insured for a 
period of two years from the date of issue set forth 
on page one hereof, except for nonpayment of prem¬ 
ium or installment thereof and except as to liability of 
the company under the agreements, if any, and for 
benefits in the event of total permanent disability and 
for additional insurance specifically against death by 
accidental means.” 

Part II of Rider I of the policy (App. 11) in issue provides: 

“The time of commencement of sickness shall not be 
questionable after said policy has been maintained in 
force for a consecutive period of twenty-four (24) 
months.” 

A mere reading of the clause in issue shows fundamental 
differences from the usual incontestability clause. The 
word “incontestable” which is always a part of a true 
incontestability clause because of its specific legal mean¬ 
ing, does not appear. Furthermore, the subject matter of 
the clause in issue is not “This Policy” as in the usual 
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incontestability clause but is the time of commencement 
of sickness. Appellants urge that in holding that Part II 
of Rider I has as broad an effect as an incontestability 
clause in that it prevented the insurer from introducing 
evidence which conclusively showed fraud in the execution 
of the original application to the policy, the lower court 
was in error. It is urged that an incontestability clause 
is an incident of a life insurance contract and not of an 
accident and health contract; that the very wording of 
the clause itself is not that of the incontestability clause; 
and lastly, the contract by its terms being one of only one 
year’s duration, could not conceivably be incontestable 
after twenty-four (24) months. 

n. 

The Court Erred in Ruling that Part II of Rider I 
Related to the Validity of the Contract Rather Than 
Affecting the Construction of the Terms of the Contract. 

The lower court, in ruling that the insurer was pre¬ 
vented from introducing evidence to show fraud by the 
insured in the inducement to the contract, in effect has 
ruled that the clause in issue relates to the validity' of 
the contract. Appellant maintains that this clause merely 
affects the construction of the terms of the contract. While 
the lower court in its opinion (App. 20) stated that the 
clause was not the ordinary incontestability clause, they 
applied it to the policy as though it were. An ordinary 
incontestability clause cannot be used as a means of re¬ 
writing into the contract risks and hazards which the pol¬ 
icy itself expressly excluded. 

Jolley v. Jefferson S. L. Ins. Co., 199 N. C. 269, 154 
S. E. 400. 

Hollis v. Travelers Ins. Co., 49 Ga. App. 274,175 S. E. 
33. 

It is a well-established principle that the fact that the 
policy has become incontestable does not effect the rule 
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that the insurer’s liability is measured by the terms and 
provisions of the policy itself. 

Appellants contend that the clause in question affects the 
coverage assumed by the company and that it is within 
the rights of the insured to at any time question the cover¬ 
age. Part I, entitled “The Insuring Clause (App. 7)” 
states: 

“THIS POLICY INSURES AGAINST (a) loss re¬ 
sulting directly and independently of all other causes 
from BODILY INJURIES sustained, during the term 
of this policy, and effected solely through Accidental 
Means, said bodily injuries so sustained being herein¬ 
after referred to as “such injuries”, and (b) loss 
resulting directly and independently of all other causes 
from DISEASE contracted during the term of this 
policy and after it has been maintained in continuous 
force for thirty (30) days from its date, disease so 
contracted being hereinafter referred to as “such ill¬ 
ness”—as hereinafter limited and provided.” 

i 

This clause states in very broad provisions the extent of 
coverage assumed by the company and it is apparent that 
whatsoever coverage is extended applies only to bodily 
injuries and sicknesses incurred during the term of the 
policy. 

Part 8, entitled “Illness Benefits” becomes more spe¬ 
cific as to those things set out in Part I (App. 7). Section 
A thereof states: 

“If, on account of “such illness” not hereinafter ex¬ 
cepted, commencing during the term of this policy , the 
Insured shall be necessarily and continuously con¬ 
fined within the house and is wholly and continuously 
disabled and prevented from performing any and 
every kind of duty pertaining to his occupation and 
is visited therein at least once in every seven (7) days 
by a legally qualified physician, the Company will pay, 
for the period of such continuous confinement but not 
exceeding twelve (12) consecutive months, Monthly 
Indemnity at the rate specified in Part I. 
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Section B (App. 8) thereof states: 

“If “such illness”, not hereinafter excepted, shall, 
commencing during the term of this Policy or com¬ 
mencing concurrently with the termination of a period 
covered by Section A of this Part, continuously wholly 
disable and prevent the insured from performing any 
and every kind of duty pertaining to his occupation, 
provided he is regularly treated by a legally qualified 
physician (although not necessarily confined within the 
house), the Company will pay, for the period of such 
continuous disability but not exceeding one (1) month, 
Monthly Indemnity at the full rate specified in Part 
I, and thereafter for the period of such continuous 
disability but not exceeding five (5) consecutive 
months, Monthly Indemnity at one-half ( y 2 ) the rate 
specified in Part I. 

These two sections again emphasize that the coverage is 
limited to illness commencing during the term of the policy. 
They even go so far as to use the word “commencement” 
that appears in Part II of Rider I. Pre-existing condi¬ 
tions, whether disclosed or undisclosed, are not within the 
terms of this policy. In Apter v. Rome Life Insurance Co., 
266 N. Y., 333, 194 N. E. 846, a situation arose in which 
the insured contracted tuberculosis. His policies were life 
policies which provided for disability benefits in the event 
of a total disability, provided that the injury occurred dur¬ 
ing the term of the policy or the disease originated after 
the effective date of the policy. The policies contain an 
incontestability clause of one year which applied to the 
life provisions as well as to the disability ones. The in¬ 
surer paid disability benefits to him for some time and 
finally discovered that at the time of the original applica¬ 
tion for the policies, the insured had tuberculosis. The 
company then ceased payment on the basis of the undis¬ 
closed tubercular condition. In the trial court the insurer 
urged that fraud vitiated the contract and that the in¬ 
contestability clause did not apply to the disability bene¬ 
fits. However, the trial court held otherwise. As a second 
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defense in the trial court, the insurer argued that even 
though the fraudulent answers might not be available as 
a defense, the coverage afforded as to the disability bene¬ 
fits extended only to conditions originating or occurring 
during the term of the policy. In reversing judgment for 
the plaintiff, Judge Lehman, speaking for the appellate 
court and quoting from Judge Cardoza’s opinion in the 
case of Matter of the Metropolitan Life Co. v. Conway, 
252 N. Y. 449, 452, said: 

“ ‘The provision that a policy shall be incontestable 
after it has been in force during the lifetime of the 
insured for a period of two years is not a mandate 
as to coverage, a definition of the hazards to be borne 
by the insurer. It means only this, that within the 
limits of the coverage, the policy shall stand, unaffected 
by any defense that it was invalid in its inception, or 
thereafter became invalid because of a condition 
broken.’ ” 

He continued: 

“From the inception of the policies, the defendant ex¬ 
cluded from its coverage disability which originated be¬ 
fore the policy became effective. The plaintiff never 
acquired any insurance against such disability. . . . 
A claim that the coverage of the policies includes no 
disability excluded by its terms is in exact accord 
with the written contract of the parties and is not in 
conflict with the provision that the validity of the 
written contract may not be contested.” 

The situation in this case is exactly in point. There is 
no doubt but what the policy in issue only provides cover¬ 
age for injuries or illnesses incurred or sustained during 
the life of the policy. The evidence was indisputed that 
the insured suffered from a kidney ailment for five years 
prior to the application for the policy; that in March of 
1946, during the period prior to the lapse of the policy 
and prior to its reinstatement, he was treated at Johns- 
Hopkins Hospital for a kidney ailment; and that this fact 
was misrepresented by the insured in his original appli- 



14 


cation. Therefore, appellants urge that on the face of 
the contract, this pre-existing condition was not afforded 
coverage and on the basis of the above cited case, dis¬ 
closure or nondisclosure of it in the original application 
seems to be immaterial. In Head v. Hartford Accident and 
Indemnity Co., et al., 1930, 43 F (2d) 517, the policy pro¬ 
vided that the company would not be liable in the event 
that death or injury was the result of an air crash. A 
state statute required that an incontestability clause be a 
part of each life contract. After the period of incontesta¬ 
bility had run its course, the insured met death due to an 
air crash and it was urged by his representatives that be¬ 
cause the incontestability period had run, the insurer 
could not avail itself of the exclusion in the policy con¬ 
cerning air activity. The court pointed out that this claim 
-was the result of a condition broken as far as the insured 
was concerned and that there was a distinct limitation of 
coverage as to death due to air activity. The court then 
pointed out the difference between the application of an 
incontestability clause and questioning a policy because 
of the limitations of the coverage assumed. It is also per¬ 
tinent to this appeal to review the language used by the 
court in answering plaintiff’s condition that a year-to-year 
term policy such as in issue was barred by a two-year 
statutory incontestability clause. The court stated at 521: 

“Counsel for the plaintiff admit that if the policy is 
a renewable one-vear term policy and not an indi¬ 
visible contract, extending from the date of the policy 
to the date of the death of the insured, it does not 
come within the incontestable provisions of Sec. 6731. 
This is manifestly true because the life of the policy 
could never extend beyond the tw’o-year period if the 
policy is limited to a one-year term.” 
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UL 

The Court Erred in Permitting the Insured to Recover 
in View of the Express Stipulation Between the Parties 
That Fraud in the Execution of the Application Would 
be a Complete Bar to Recovery Under the Policy. 

Question 10 of the original application for the policy 
reads as follows: 

"Do you agree that the falsity of any answer in this 
application for a policy shall bar the right to recovery 
hereunder if such answer is made with intent to 
deceive or materially affects either the acceptance of 
the risk or the hazard assumed by the Company 1” 
(App. 10) 

This question was answered in the affirmative by the in¬ 
sured and it is evident from a reading of the question that 
this is a stipulation by which the insured agrees that if 
false answers are given and if such false answers are 
material to the risk assumed by the company, that the an¬ 
swers will bar his right to recovery under the policy. 
The trial court has found as a fact that there were false 
answers to questions 8 and 9 of the original application 
and further that these misrepresentations were material 
ones (App. 10). In the case of Apter v. Home Insurance 
Co. (sujyra) wherein the policies contain an incontestability 
provision of one year and after the passage of the year 
the insurer was attacking the policy as far as its provisions 
for disability benefits were concerned due to the fact that 
the insured had failed to disclose an active tubercular con¬ 
dition at the time of his execution of the original applica¬ 
tion, the court stated: 

“The parties have stipulated that fraud by the as¬ 
sured will not vitiate the policies after lapse of one 
year. That stipulation is not open to the construction 
that fraud of the assured will result in the imposition 
upon the insurance company of a liability extending 
beyond the terms of its policy.’’ 
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In effect, this language indicates that even though the in¬ 
contestability period has run its course and even though 
fraud would normally be barred by the operation of the 
clause, because the policy did not provide coverage for 
illness which pre-existed, the insured was not entitled to 
recovery. 

Appellant herein contends that question 10 is as much 
a term of the contract between the parties as any other 
provision and that therefore by misrepresenting the con¬ 
dition of his health and the fact that he had undergone 
sustained medical treatment for the kidney condition, the 
insured in effect, is barred from recovery on the very 
face cf the application. 


IV. 

The Court Erred in Permitting the Plaintiff to Recover 
for an Illness Which Existed Prior to the Reinstatement 
of the Policy on December 1, 1949 in View of the Plain 
Terms of the Contract to the Effect That After Rein¬ 
statement, Coverage is Limited to a Sickness Which Be¬ 
gins More Than Ten Days After the Date of the Rein¬ 
statement. . 

The evidence shows that this policy was issued on March 
1, 1945 and was maintained in force until November 1, 
1946 when it lapsed for nonpayment of premiums. It 
further shows that the policy was reinstated by the accept¬ 
ance of premiums by the insurer on December 1, 1947. 
Standard Provision 3 of the policy states: 

“If default be made in the payment of the agreed 
premium for this policy, the subsequent acceptance of 
a premium by the Company or by any of its duly au¬ 
thorized agents, shall reinstate the policy, but only to 
cover accidental injury thereafter sustained cmd such 
sickness as may begin more than ten days after the 
date of such acceptance.” 
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This is a clear limitation upon the coverage assumed by 
the insurer after reinstatement of the policy. It again 
shows that the intent of the parties to the contract was 
that only conditions which arose or occurred during the 
life of the policy itself would be covered. The evidence 
showed that in March of 1946 the insured submitted him¬ 
self to Johns Hopkins University Hospital for a compre¬ 
hensive physical examination with particular reference to 
his kidney condition. The trial court has found as a fact 
that the kidney condition did exist prior to the time of 
reinstatement of the policy and therefore that condition 
whether disclosed or undisclosed does not come within 
the coverage of the policy and is indeed specifically ex¬ 
cluded by the operation of Standard Provision 3. 

The provision in this policy regarding reinstatement is 
generally standard with all insurers writing accident and 
health. It is stated in 45 Corpus Juris Secundum, Sec. 
663—Avoidance and Forfeiture of Health Policies, Page 
58S: 

“ Ordinarily, after reinstatement, the policy becomes 
effective prospectively, and not retrospectively, and 
such rights as may have ripened while the policy was 
suspended are lost to the insured. Thus, where the 
policy provides that after reinstatement it will cover 
only such sickness as begins more than a specified 
time after reinstatement or the acceptance of prem¬ 
iums in default, recovery can be had for an illness 
commencing after the specified time, but not for one 
commencing prior thereto”. 

Baron v. Prudential, 42 N. E. 2d 137, 315 HI. App. 129. 

V. 

The Trial Court Erred in Interpreting the Word 
“Questionable” as Synonymous in Legal Contemplation 
With “Incontestable”. 

It is well settled in most jurisdictions that in order to 
“contest” under the incontestability clause of a life in- 
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In effect, this language indicates that even though the in¬ 
contestability period has run its course and even though 
fraud would normally be barred by the operation of the 
clause, because the policy did not provide coverage for 
illness which pre-existed, the insured was not entitled to 
recovery. 
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dition of his health and the fact that he had undergone 
sustained medical treatment for the kidney condition, the 
insured in effect, is barred from recovery on the very 
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Terms of the Contract to the Effect That After Rein¬ 
statement, Coverage is Limited to a Sickness Which Be¬ 
gins More Than Ten Days After the Date of the Rein¬ 
statement. . 

The evidence shows that this policy was issued on March 
1, 1945 and was maintained in force until November 1, 
1946 when it lapsed for nonpayment of premiums. It 
further shows that the policy was reinstated by the accept¬ 
ance of premiums by the insurer on December 1, 1947. 
Standard Provision 3 of the policy states: 

“If default be made in the payment of the agreed 
premium for this policy, the subsequent acceptance of 
a premium by the Company or by any of its duly au¬ 
thorized agents, shall reinstate the policy, but only to 
cover accidental injury thereafter sustained and such 
sickness as may begin more than ten days after the 
date of such acceptance 
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This is a clear limitation upon the coverage assumed by 
the insurer after reinstatement of the policy. It again 
shows that the intent of the parties to the contract was 
that only conditions which arose or occurred during the 
life of the policy itself would be covered. The evidence 
showed that in March of 1946 the insured submitted him¬ 
self to Johns Hopkins University Hospital for a compre¬ 
hensive physical examination with particular reference to 
his kidney condition. The trial court has found as a fact 
that the kidney condition did exist prior to the time of 
reinstatement of the policy and therefore that condition 
whether disclosed or undisclosed does not come within 
the coverage of the policy and is indeed specifically ex¬ 
cluded by the operation of Standard Provision 3. 

The provision in this policy regarding reinstatement is 
generally standard with all insurers writing accident and 
health. It is stated in 45 Corpus Juris Secundum, Sec. 
663—Avoidance and Forfeiture of Health Policies, Page 
588: 

“Ordinarily, after reinstatement, the policy becomes 
effective prospectively, and not retrospectively, and 
such rights as may have ripened while the policy was 
suspended are lost to the insured. Thus, where the 
policy provides that after reinstatement it will cover 
only such sickness as begins more than a specified 
time after reinstatement or the acceptance of prem¬ 
iums in default, recovery can be had for an illness 
commencing after the specified time, but not for one 
commencing prior thereto”. 

Baron v. Prudential, 42 N. E. 2d 137, 315 HI. App. 129. 

V. 

The Trial Court Erred in Interpreting the Word 
“Questionable” as Synonymous in Legal Contemplation 
With “Incontestable”. 

It is well settled in most jurisdictions that in order to 
“contest” under the incontestability clause of a life in- 
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surance policy, it is necessary that the insurer either in¬ 
stitute an action in equity for recision of the policy or 
answer an action at law filed by the insured. There is a 
long line of cases holding that it is not sufficient for an 
insurer under a life contract to merely repudiate by letter 
or other notice its obligation under the policy. That has 
been well settled in this jurisdiction since Densby v. Acacia 
Mutual Life Association , 64 App. D. C. 319, 78 F (2d) 
203. Appellants take the position that by the very nature 
of the contract of insurance at bar, it would be inequitable 
to hold as the lower court did in their opinion that in 
order to question the validity of a one-year-term accident 
and health policy, the insurer must be put to the expense 
of filing an action in court. (App. 20). The word “con¬ 
test’ 9 as used in the incontestability clause, has a clearly 
defined meaning in the law dating back to Roman times. 
It implies the joining of issue before a court of competent 
jurisdiction for determination of the rights of the parties. 
The word “question’* has no such set legal meaning. In 
this situation, the annual premium amounted to $109.70 
and it seems that the lower court has placed a real burden 
upon the insurer in holding that it must incur the ex¬ 
pense of a judicial contest to determine the rights and 
liabilities of the parties, particularly in view of the fact 
that the insured has agreed that fraud in the execution 
of the original application vitiates the contract. (App. 
10). All of this presupposes for the sake of argument that 
the clause in question is one in the nature of an incontesta¬ 
bility clause. 

Appellants urge that when the insurer advised the in¬ 
sured after he had filed proper proofs of loss in August, 
1949, some five months before this policy had been main¬ 
tained in effect for twenty-four (24) consecutive months, 
the notice of rejection of his claim given him was sufficient 
to question the validity of the contract and that it was 
not necessary for it to institute a judicial contest. 
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VL 

The Admissibility of Evidence Depends Upon the Pur¬ 
pose for Which it is Offered Subject to the Tests of 
Relevancy or Materiality. 

Appellant introduced evidence in the trial court over 
objection of appellee herein which conclusively showed 
fraud in the execution of the original application to the 
policy. The lower appellate court, in its opinion, held 
that that evidence was erroneously introduced in view 
of the wording of Part II of Rider I to the policy. Part 
II of Rider I specifically refers to the time of commence¬ 
ment of sickness . The evidence of appellee’s prior in¬ 
capacities was not introduced to attack the time of com¬ 
mencement, but rather, to show that this contract was 
never a valid one because of the fraud in the execution 
of it by the insured. If this evidence were not admis¬ 
sible to directly attack the time of commencement of 
sickness, it certainly can be admissible to show fraud. 
It is well settled that evidence may be admissible for one 
reason, yet inadmissible for another. Had the insured 
disclosed the fact of his kidney ailment in the execution 
of the original application, there would be no- question 
but what the insurer would be precluded from introduc¬ 
ing evidence to dispute the time of commencement of the 
sickness after the policy had been in effect for a period 
of twenty-four (24) consecutive months because of Part 
II of Rider L However, having failed to disclose is 
tantamount to fraud and it was to show this fraud, > 
which, incidentally, the trial court has found as a fact, 
that the evidence of the recurring kidney illness was 
proffered by appellant. It is the contention of the ap¬ 
pellants that Part II of Rider I, therefore, does not 
prevent the insurer from attacking the validity of this 
contract because of fraud and, secondly, by stipulation 
in the original application which is made a part of the 
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contract of insurance by reference, the insured has agreed 
that any fraud in the execution of the application will 
bar his right to recovery under the policy. 

CONCLUSION 

Wherefore, appellant respectfully submits that this 
court should reverse the judgment order of the court 
below and remand to the trial court with directions to 
enter the judgment in favor of appellants, and for such 
other and further relief as to this court may seem just 
and proper. 

Respectfully submitted, 

Joseph S. McCarthy, 
McIxebney & McCarthy, 
Attorneys for Appellant. 
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2 Filed Jnn 23 11:52 AM 50 Municipal Court District 
of Columbia 

Complaint on Policy of Insurance 

1. The above-entitled Court has jurisdiction of this ac¬ 
tion, the amount involved herein being under Three Thou¬ 
sand and no/100 Dollars ($3,000.00). 

2. On, to wit, March 1, 1945 the defendant herein, 
American Casualty Company of Reading, Pennsylvania, a 
body corporate, by its policy of insurance No. DA 117449 
did insure and agree to indemnify the plaintiff herein, Louis 
Heilman, against loss of time caused by illness, surgical 
expenses incurred as a result of illness, expenses for hos- 

. pital room and board by reason of illness, and certain other 
miscellaneous expenses incurred by reason of illness for 
use of a hospital operating room, x-ray and laboratory 
service, anesthesia, and routine medical or surgical dress¬ 
ings. In consideration of said policy of insurance, the 
plaintiff agreed to pay and did pay premiums to defendant 
at the rate of Nine and 65/100 Dollars ($9.65) per month. 

3. That on, to wit, June 4, 1949, while said policy was 
in full force and effect, the plaintiff became ill from a 
kidney ailment; that he was treated by a legally qualified 
physician for such illness on June 7, 1949 and at regular 
times thereafter; that plaintiff entered George Washing¬ 
ton University Hospital in this city on June 17,1949, where 
he underwent a kidney operation and was confined until 
July 7, 1949; that plaintiff was continuously wholly dis¬ 
abled from performing any and every duty pertaining to 
his occupation,—that of a sales merchant,—from June 4, 
1949 until September 1, 1949, and he continued to receive 
regular medical attention during said period. That said 
policy was in force and effect throughout the entire period 

of said illness. 




3; v 4- That under-the terms, of said policy• of insur- 
ance, plaintiff became entitled to receive various and 
sundry indemnities and benefits .therein provided, namely: 

(1) Indemnity at the rate of $200.00 per month for the 
period of confinement, to wit, from June 13 through July 
7,1949, being twenty-five days, and amounting to $166.66. 

(2) Indemnity at the rate of $200.00 per month for 
the first month of non-confining illness, from, to wit, July 
8 through August 7,1949, amounting to $200.00. 

(3) Indemnity at the rate of $100.00 per month for 
subsequent non-confining illness, for the period to wit, Au¬ 
gust 8 through August 31, 1949, being twenty-four days, 
and amounting to $80.00. 

(4) Indemnity for the period of hospital confinement 
at the rate of $100.00 per month for the period, to wit, 
June 17 through July 7, 1949, being twenty days, and 
amounting to $66.67. 

(5) Indemnity for hospital room and board at the rate 
of $7.00 per day for the period, to wit, June 17, to July 
7, 1949, being twenty days, and amounting to $140.00. 

(6) Indemnity for miscellaneous expense for use of 
hospital operating room, x-rays, laboratory service, anes¬ 
thetics, routine medical and surgical dressings, amounting 
to $35.00. 

' * •**< r *- *• ' ’ ' *** 5 * f ■* * * * - • «**•, 

(7) Indemnity for surgical expense for the kidney 

operation, amounting to $150.00. ~ - - 

That the total of the foregoing indemnities to which ' 
plaintiff is entitled amounts to $838.33. 

(5) That due proof of loss was furnished to defendant 
bn or about July 27,1949, at which time, under the j 
4 term of the policy, all indemnities then accrued be¬ 
came due and payable; that full payment of all 
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indemnities through September 1,1949 became due and pay¬ 
able immediately after September 1,1949. 

(6) That plaintiff has made due demand on defendant 
for payment of the aforesaid indemnities but defendant has 
failed and refused to pay the same or any part thereof. 

WHEREFORE, the premises considered, plaintiff de¬ 
mands judgment against defendant in the full amount of 
Eight Hundred Thirty-eight and 33/100 Dollars ($838.33), 
with interest from September 1, 1949 and costs of this 
suit. 

/s/ Louis Heilman, 

Plaintiff. 

; • • • • 

5 Filed Jul 15 11:52 AM 50 Municipal Court District 
of Columbia 

Answer 

Now comes the Defendant, American Casualty Company 
of Reading, Pennsylvania, by its attorney, Joseph S. Mc¬ 
Carthy, and for answer to the complaint filed herein, states 
that it is not required to answer the allegations of Para¬ 
graph One (1); and denies the allegations of Paragraphs 
Two (2), Three (3), Four (4), Five (5), and Six (6). 

/s/ Joseph S. McCarthy 
Wilbert Mclnemey 

• • • • 

6 Filed Feb 7 1951 Municipal Court District of 
Columbia 

Stipulations 

It is hereby stipulated by and between counsel for the 
respective parties hereto as follows: 
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1. That the insured entered George Washington Uni¬ 
versity Hospital on June 17, 1949 where he underwent a 
kidney operation, and was discharged from the hospital 
on July 7, 1949. 

2. That the insured was totally disabled from June 4, 
1949 to August 31, 1949, inclusive, during which period he 
was regularly treated at least once in every seven days by 
a legally qualified physician. 

3. That if plaintiff is entitled to recovery at all, he is 
entitled to indemnities as follows: 

(a) Eliminating the first 7 days as provided by the 
policy,—June 7 to June 13, 1949,—plaintiff is entitled to 
indemnity under Part 8 Section A of the policy for con¬ 
fining illness from June 13 to July 7, 1949, inclusive,—a 
period of 25 days, at the rate of $200.00 per month, amount¬ 
ing to $166.66. 

(b) That plaintiff is entitled to indemnity under Part 8 
Section B of the policy for non-confining illness for one 
month,—July 8 to August 7, 1949, inclusive, at the rate of 
$200.00 per month, amounting to the sum of $200.00. . 

(c) Plaintiff is entitled to indemnity under Part 8 Sec¬ 
tion B of the policy for non-confining illness for the period 
August 8 to August 31, 1949, inclusive, a period of 24 
days, at a rate of $100.00 per month, amounting to the 
sum of $80.00. 

(d) Plaintiff is entitled to indemnity for hospital 
7 confinement under Part 9 of the policy for the period 
June 17 to July 7, 1949, inclusive, a period of 20 
days, at the rate of $100.00 per month, amounting to the 
sum of $66.67. 

(e) Plaintiff is entitled to indemnity for hospital room 
and board under Eider No. 4 attached to the policy for 
the period June 17 to July 7, 1949, inclusive, a period of 
20 days, at the rate of $7.00 per day, amounting to $140.00. 
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(f) Plaintiff is entitled to indemnity for miscellaneous 
expense for the use of hospital operating room. X-rays, 
laboratory service, anesthesia, routine medication, surgical 
dressings, etc., under Rider No. 4 attached to policy, 
amounting to $35.00. 

(g) Plaintiff is entitled to indemnity for the surgical 
operation on his kidneys, under Rider No. 2 of the policy, 
amounting to $150.00. 

(h) That the total amount of the foregoing indemni¬ 
ties is $838.33. 

4. That the bill of George Washington University Hos¬ 
pital be admitted in evidence without formal proof thereof. 

5. That proof of loss was duly furnished to defendant 
company as provided by the policy. 

6. That the medical records of John Hopkins Hospital 
relative to plaintiff’s condition on March 21, 1946 may be 
offered in evidence without formal proof, but subject to 
plaintiff’s right to object thereto on legally sufficient 
grounds. 

/s/ Joseph W. Heilman 
Joseph W. Heilman 
Attorney for Plaintiff 

/s/ Joseph S. McCarthy 
Joseph S. McCarthy 
Attorney for Defendant. 

Trial—Fvndvng 

February 8,1951—Judge Casey 

Trial Finding for the Defendant. 

• • • • 
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PART 1 
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THE INSURING CLAUSE 

THIS POLICY INSURES AGAINST (a) loss re¬ 
sulting directly and independently of all other causes 
from BODILY INJURIES sustained, during the term of 
this policy, and effected solely through Accidental Means, 
said bodily injuries so sustained being hereinafter re¬ 
ferred to as “such injuries ”, and (b) loss resulting di¬ 
rectly and independently of all other causes from DIS¬ 
EASE contracted during the term of this policy and after 
it has been maintained in continuous force for thirty (30) 
days from its date, disease so contracted being herein¬ 
after referred to as “such illness”—as hereinafter limited 
and provided. 

• • • • 

PART 8 

ILLNESS BENEFITS 
MONTHLY INDEMNITY 
Confining Illness 

Section A. If, on account of *‘such illness” not here¬ 
inafter excepted, commencing during the term of this 
policy, the Insured shall be necessarily and continuously 
confined within the house and is wholly and continuously 
disabled and prevented from performing any and every 
kind of duty pertaining to his occupation and is visited 
therein at least once in every seven (7) days by a legally 
qualified physician, the Company will pay, for the period 
of such continuous confinement but not exceeding twelve 
(12) consecutive months, Monthly Indemnity at the rate 
specified in Part 1. 
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Non-Confining Illness 

Section B. If “such illness”, not hereinafter excepted, 
shall, commencing during the term of this Policy or com¬ 
mencing concurrently with the termination of a period 
covered by Section A of this Part, continuously wholly 
disable and prevent the Insured from performing any 
and every kind of duty pertaining to his occupation, pro¬ 
vided he is regularly treated by a legally qualified physi¬ 
cian (although not necessarily confined within the house), 
the Company will pay, for the period of such continuous 
disability but not exceeding one (1) month. Monthly In¬ 
demnity at the full rate specified in Part 1, and there¬ 
after for the period of such continuous disability but not 
exceeding five (5) consecutive months, Monthly Indemnity 
at one-half (Y 2 ) the rate specified in Part 1. 

• • • • 

Standard Provisions 

• • • • 

3. If default be made in the payment of the agreed 
premium for this policy, the subsequent acceptance of a 
premium by the Company or by any of its duly authorized 
agents shall reinstate the policy, but only to cover acci¬ 
dental injury thereafter sustained and such sickness as 
may begin more than ten days after the date of such ac¬ 
ceptance. 

• • • • 

Additional Provisions 

• • • • 

(G) This policy may be renewed with the consent of 
the Company from term to term, by the payment of the 
premium in advance at the Company’s premium rate in 
force at time of renewal. 
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Plaintiff’s Exhibit #1 < ! 

APPLICATION POE A POLICY OF } § 

INSUEANCE 

AMERICAN CASUALTY COMPANY 
of Reading, Pennsylvania 

I 

Ullman Insurance Agency, General Agent. H. Nieder- 
mayer, Soliciting Agent. 

Premium— $6.40, $2J25, $1.00—Total $9.65. Mo. Ind., 

$200. Prin. sum, $2000. Policy Form No. A-2-BH. En- j 
dorsements, Al48SE:Al33HE'J200%z Al4lSEiAllOUE : 'j 
G40aLS. Policy Number, DA 117449. Effective Date, 

3-1-45. ■ j , 

. I M 

I hereby apply to the American Casualty Company of 
Reading, Pennsylvania for a Policy of Insurance based 
upon the following statements and representations: 

1. What is your name? Louis Heilman Age? 31. 

■ L ' *3 

2. Residence Address? 7416-14 St., N.W., Washington, 

D.C. 

3. Heightt 5 ft. IV /2 in. Weight? 194 lbs. ColorT White \ |j 

Sex? Male 

4. What is your occupation? Merchant-grocery-office & 
selling in store only 

5. Employed by? Self-Bemmings District Grocery Store 
Monthly Earnings over $ 400.00 

6. Name of Beneficiary J. Melvin Heilman Relation¬ 
ship? Brother 

7. With what companies and in what amounts do you j J 

now carry accident or disability insurance? none 
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8. Are you in sound health and free from any injury, 
deformity or defect? yes 

9. Have you been disabled by either accident or illness 
or received medical or surgical treatment during the last 
five years? no 

10. Do you agree that the falsity of any answer in this 
application for a policy shall bar the right to recovery here¬ 
under if such answer is made with intent to deceive or 
materially affects either the acceptance of the risk or the 
hazard assumed by the Company? yes 

Dated February 28th, 1945 Signed Louis Heilman 

■ • • • * 

14 No. 1 

This rider witnesseth that the company and the 
insured named as such in the policy to which this rider is 
attached, do hereby agree as follows: 

(1) Standard Provision Number 16 and Paragraphs 

(A), (B) and (C) which appear in said Policy under the 
caption “ADDITIONAL PROVISIONS” are entirely de¬ 
leted therefrom and in lieu thereof is substituted the fol¬ 
lowing. 

This Policy does not cover accidents, injury, death, dis¬ 
ability, confinement or other loss caused directly or in¬ 
directly, wholly or partly by 

a—hernia (except that in the event of disability resulting 
from hernia or operation thereof, the Company will pay 
the single indemnity as provided in Part 1 for the period 
of such disability, not exceeding one (1) month or four (4) 
weeks in accordance with Part 8 of the Policy which is the 
only part under which the loss will be paid); nor 

b—suicide, sane or insane or any attempt thereat; nor 

c—venereal disease or syphilis; nor 
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d—pregnancy, childbirth or miscarriage; nor. 

e—injury sustained or disease contracted while the In¬ 
sured is outside the continental limits of the United States 
(not including Alaska) and the Dominion of Canada; nor 

f—injury sustained or disease contracted while piloting 
or riding in any aircraft (except as provided in Part 7 of 
said Policy) or descending in any manner from or in any 
aircraft. 

g—Parts 2 to 7 inclusive and part 11 of the said Policy 
shall not cover loss caused wholly or partly, directly or 
indirectly to anaesthetics or medical or surgical treatment 
(except such loss as may result directly from surgical treat¬ 
ment made necessary solely by “such injuries” covered by 
said Policy.) 

(2) The time of commencement of sickness shall not be 
questionable after said Policy has been maintained in force 
for a consecutive period of twenty-four (24) months. 

This rider is effective on March 1st, 1945, at the same 
hour indicated in the Policy as the effective hour. 

• v 

Nothing herein contained shall be held to vary, alter, 
waive or extend any of the Declarations, Agreements, Ex¬ 
clusions or Conditions of this Policy other than as above 
stated. 

Attached to and forming part of Policy No. DA 117449 
issued by the AMERICAN CASUALTY COMPANY OF 
READING, PENNSYLVANIA to Louis Heilman of Wash¬ 
ington, D. C. Ullman Ins. Agency Countersigned by N. 
CJmrri, Licensed Resident Agent. H. G. Laws, President. 

• i t • 

i * ' * ’ I 

1. What is your date of birth? Jan. 13, 1914 height? 5 
feet liy 2 inches, weight? 195 pounds. 
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2. Are you actively working at your occupation? Yes 
My occupation is still the same as when I took out the 
policy. 

3. Are you in sound mental and physical condition? Yes 

4. Have you received medical or surgical attention dur¬ 
ing the past three years? None except what is known to 
Company. 

1 5. Who was the last physician consulted by you and 

when ? Doctor See Question #4. Amer. Cos. Co. has com¬ 
plete information regarding my claim. 

1 Signed and dated this 1st day of January 19 48 at Wash¬ 
ington, D. C. By Louis Heilman, Insured. 

• • • i 

/ 

19 Filed Mar 12 1951 Walter F. Bramhall Clerk of 
Municipal Court Washington, D. C. 

Notice of Appeal 

Notice is hereby given that Louis Heilman, plaintiff, ap¬ 
peals to The Municipal Court of Appeals for the District 
of Columbia from the judgment (order) of this court en¬ 
tered on the 2nd day of March, 1951. 

/s/ Joseph W. Heilman 
Joseph W. Heilman 
Attorney for plaintiff 

• • • • 

22 Filed Mar 22 10:36 AM z51 Walter F. Bramhall 
Clerk of Municipal Court Washington, D. C. 

Agreed Statement on Appeal 

The evidence shows that on March 1, 1945 the defendant 
insurer issued to plaintiff its accident and health policy 
No. DA 117449, with Riders #1, 2, 3 and 4 attached 
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thereto, which policy and riders were duly offered and 
reecived in evidence as plaintiff’s exhibit No. 1. There¬ 
upon, plaintiff’s counsel directed the Court’s attention to 
the fact that said policy contained in Part 2 of Rider No. 
1 attached thereto the following provision: 

“The time of commencement of sickness shall not be 
questionable after said policy has been maintained in force 
for a consecutive period of twenty-four (24) months.” 

The parties agree that the entire appeal revolves around 
the correctness of the ruling made by the trial judge to 
the effect that Part 2 of Rider 1 to the policy did not 
preclude the appellee, defendant below, from attacking the 
original application for the policy with particular refer¬ 
ence to material misrepresentations in the answers to ques¬ 
tions in the original application having to do with the prior 
state of the insured’s health, and from asserting said mis¬ 
representations in bar of plaintiff’s recovery. In effect, 
the parties agree that if the court was not in error as 
alleged in paragraph 3 of the Statement of Errors Claimed 
filed herein by appellant, then the other five assignments 
of error are without merit, but if the court was in 
23 error in said respect, the other five assignments of 
error are well taken. 

The policy, originally issued as a monthly premium 
payment policy, was maintained in force until November 
I, 1946 when it lapsed for non-payment of premiums. 

On April 2, 1947, the plaintiff, together with his brother 
who had an identical policy with plaintiff’s, and which 
also had lapsed, delivered a check for $219.40 (plaintiff’s 
exhibit No. 2) payable to Ullman Insurance Agency, as 
the duly authorized agent of defendant, covering one year’s 
premium for the reinstatement of each policy. One-half 
of said sum or $109.70 was applied as the premium for 
reinstatement of the brother’s policy, but the other half, 
$109.70, given for plaintiff’s premium, was held in escrow 
by Ullman Insurance Agency pending execution by the 
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plaintiff of a waiver for varicosity, the plaintiff having pre¬ 
viously undergone an operation for varicose veins some 
time after the policy was issued and having collected bene¬ 
fits therefor. That plaintiff at first refused to execute the 
waiver for varicosity, whereupon UHman Insurance 
[ Agency, on September 25,1947, delivered its check to plain¬ 
tiff for the return of the premium of $109.70, (defendant’s 
exhibit No. 6). The plaintiff did not cash said check but 
on October 16,1947 elected to sign the waiver for varicosity 
and at the same time he endorsed back to Ullman Insur¬ 
ance Agency the check of September 25, 1947 for $109.70 
which Ullman Insurance Agency had previously delivered 
to plaintiff. That said sum of $109.70 was thereupon ap¬ 
plied by Ullman Insurance Agency to the reinstatement of 
plaintiff’s policy for the term of one year commencing 
December 1, 1947, (defendant’s exhibit No. 1). That on 
December 1, 1948, the plaintiff, by the check of his wife, 
Alice C. Heilman, (plaintiff’s exhibit No. 3) paid to Ull¬ 
man Insurance Agency the further sum of $109.70 for the 
renewal premium for the year commencing December 1, 
1948, and received defendant’s official premium receipt, 
(plaintiff’s exhibit No. 5). 

24 The plaintiff contended to the Court that the pol¬ 
icy had thus been maintained in force for the period 
of twenty-four (24) consecutive months and became in¬ 
contestable under the provisions contained in Part 2 of 
Rider No. 1 hereinabove quoted. 

Over the objection of the plaintiff, defendant’s counsel 
elicited on cross-examination of plaintiff, that during the 
five year period preceding the application for the policy, 
the plaintiff had suffered from a kidney ailment; that plain¬ 
tiff had undergone during said period X-ray and medical 
examinations; that in March 1946, after the policy had 
been in force for about one year, plaintiff consulted a 
physician and entered Johns Hopkins Hospital for a medi¬ 
cal examination; that plaintiff suffered no ill effects from 
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the kidney condition from March 1946 until June 1949 when 
he entered George Washington University Hospital for a 
kidney operation. All of said evidence relative to plain¬ 
tiff’s preexisting kidney condition was objected to by 
plaintiff, who moved to strike out the same on the ground 
that the incontestable clause barred the introduction of 
such evidence. 

Over plaintiff’s objection, defendant’s counsel sought to 
show that plaintiff’s answers to certain questions in the 
application for the policy inquiring as to whether plain¬ 
tiff had received medical or surgical treatment during the 
five year period immediately preceding the application for 
the policy, were false, and also sought to show that 
answers to health and medical questions in the application 
for reinstatement were false. Plaintiff objected to this line 
of inquiry on the ground that the incontestable clause of 
the policy barred such evidence and that false answers to 
medical questions would not constitute a defense and were 
therefore irrelevant. 

Over plaintiff’s objection, defendant introduced in evi¬ 
dence a form of reinstatement application containing al¬ 
leged false answers to health and medical questions 
25 contained therein, to which plaintiff objected on 
the following grounds: The policy did not require a 
written application for reinstatement and the insurer could 
not demand one; that evidence of false answers to health 
and medical questions were barred by the incontestable 
clause of the policy; that according to plaintiff’s testimony, 
he signed said application for reinstatement in blank at the 
request of defendant’s agent who later filled out the ap¬ 
plication by typewriter with answers which were unknown 
to plaintiff, plaintiff having further testified that he had 
no typewriter and could not use one. 

The evidence shows that in June 1949, the plaintiff 
became ill from a kidney ailment, for which he consulted 
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a physician, and upon medical advice entered George 
Washington University Hospital where he underwent a 
kidney operation; that he was wholly disabled from June 
4, 1949 to September 1, 1949 as a result of said illness. 

By stipulation of counsel duly entered in the cause it 
was agreed that proof of loss was duly furnished to de¬ 
fendant and that if plaintiff were entitled to recover under 
the policy, he would be entitled to the sum claimed in the 
complaint. 

/s/ Joseph W. Heilman, 

v Joseph W. Heilman, 

Attorney for Plaintiff. 

/s/ Joseph S. McCarthy, 

Joseph S. McCarthy, 

Attorney for Defendant. 

• • • • 
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Before Cayton, Chief Judge, and Hood and Clagett, 
Associate Judges. 

CLAGETT, Associate Judge: Plaintiff, Louis Heilman, 
sued to recover certain benefits which he claimed were 
due him upon an accident and health insurance policy- 
issued by defendant, the American Casualty Company. 
The case was tried by the court without a jury, which gave 
judgment for defendant. Plaintiff appeals. The amount 
of recovery, if any, was stipulated as $838.33, with interest 
from September 1, 1949, and costs of suit. 

The policy provided indemnity for hospital and surgical 
expense and for loss of time due to accident or illness and 
also indemnity for loss of life through accident. In June 
1949 plaintiff became ill with a kidney ailment and was 
operated on two weeks later. He was totally disabled from 
June through August of that year. He claims compensa¬ 
tion in the amount of $838.33 for loss of time, hospital and 
surgical expense and other miscellaneous expenses. Due 
proof of claim was furnished the company. This action 
to recover that amount was commenced in June 1950. 

As a bar to recovery defendant contends that the kidney 
condition existed prior to the issuance of the policy and 
that it had no knowledge of this because of misrepresenta¬ 
tions made by the plaintiff. Over objections of counsel, 
defendant was allowed to introduce evidence that during 
the five-year period preceding the original application for 
the policy, plaintiff had suffered from a kidney ailment; 
that he had undergone X-ray and medical examinations 
during this period; and that in March 1946, after the policy 
had been in effect about one year, he had consulted a physi¬ 
cian and entered John Hopkins Hospital for a medical 
examination. 

Plaintiff made original application for the policy in Feb¬ 
ruary 1945. In his application he stated that he had not 
been disabled either by accident or illness or received 
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medical or surgical treatment for the previous five years. 
He agreed that the falsity of any answer in the application 
would act as a bar to recovery if made with intent to de¬ 
ceive or if it materially affected the acceptance of the 
risk assumed by defendant. The policy was issued March 
1, 1945. It provided coverage only for illness or accident 
sustained during the term of the policy. It expressly pro¬ 
vided that the application was to be a part of the agree¬ 
ment between the parties. 

Plaintiff allowed the policy to lapse in November 1946, 
and it was not reinstated by payment of the premium until 
December 1, 1947. In his application for reinstatement 
plaintiff stated that he had received no medical or surgical 
attention for the previous three years other than what was 
known by the company. 1 The policy itself provided that 
reinstatement might be effected by payment of the due 
premium but that such reinstatement would only cover ac¬ 
cidental injury and illness sustained more than ten days 
after the date of reinstatement. Were this all there was 
to the case the finding for defendant would have to be 
sustained. 2 

Plaintiff relies, however, on a provision found in a rider 
to the policy to support his contention that the defendant 
could not challenge recovery on the basis of plaintiff’s prior 
medical history. The rider, after providing that the policy 
should not cover certain types of illness and accident, 
reads: 3 

1 The defendant company refused to allow reinstatement of the 
policy in 1947 until plaintiff had signed a waiver for varicosity. 
Plaintiff had an operation for varicose veins some time after the 
policy was issued and had collected benefits therefor. 

2 Turner V. National Hospitalization, Inc., D. C. Mun. App., 52 
A. 2d 274, 75 W. L. R. 531. 

3 This provision was followed by another which read: “Nothing 
herein contained shall be held to vary, alter, waive or extend any of 
the Declarations, Agreements, Exclusions or Conditions of this 
Policy other than as above stated.” 
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4 ‘The time of commencement of sickness shall 
not be questionable after said Policy has been 
maintained in force for a consecutive period of 
twenty-four (24) months.” 

Plaintiff argues that this provision is in effect an in¬ 
contestability clause and that since 24 months had elapsed 
from the time of reinstatement in December 1947 until this 
suit was filed in June 1950, evidence that the ailment 
existed prior to the periods covered by the policy and 
that defendant was misled as to this condition was im¬ 
properly admitted in the trial below. He contends that 
there was no proper contest of the claim within the two- 
year period. Proof of loss was filed July 27, 1949, for 
amounts then claimed to be due and further proof of loss 
was filed after September 1, 1949. Defendant rejected the 
claim, but filed no action to cancel the policy and filed no 
legal contest of the claim until its answer was filed to this 
action in 1950. 

Incontestability clauses generally are found in life in¬ 
surance policies. In many jurisdictions they are required 
by statute. Such a clause ordinarily provides that, after 
the expiration of a certain period of time, the policy shall 
be incontestable, i. e., that the insurer will no longer be 
able to set up matters which would formerly have been a 
defense to a suit on the policy. 4 False answers by the in¬ 
sured in an application for a life insurance policy may 
not be set up as a defense to a suit by a beneficiary on the 
policy where the time period set out in the incontestability 
clause has run. 5 An incontestable clause is in effect a 
short period of limitations and a policy can only be con¬ 
tested within the meaning of the clause by proceedings in 
court to which the insurer and the insured, or his represen- 


4 1 Appleman, Insurance Law and Practice, §311 (1941). 

5 Densby v. Acacia Mut. Life Ass’n., 64 App. D. C. 319, 78 F. 2d 
203. 
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tative or beneficiary, are parties. Mere rejection of the 
insured’s claim by the company is not sufficient. 6 We be¬ 
lieve the same rule applies as to “questioning” the time of 
beginning of an illness. 

Often life insurance policies contain provisions for in¬ 
demnity in cases of disability. It has been held that 
whether an incontestability clause in a life insurance policy 
is applicable to the disability provisions depends on whe¬ 
ther the disability provisions have been specifically ex¬ 
cluded from the clause. 7 Where the incontestability clause 
has included the disability provisions in the policy, such a 
clause does not preclude the insurer from proving that 
the disease or illness on which the insured bases his claim 
arose prior to the inception of the policy and therefore was 
not included within its specific coverage. 8 The incontestable 
clause only prevents a contest by the insurer respecting a 
liability incurred by it by the terms of the policy. It does 
not affect that part of the policy setting forth the nature 
and extent of the coverage. 9 

The provision relating to the time of commencement of 
sickness which is found in the rider to the policy involved 
here is not the incontestability clause usually found in in¬ 
surance policies. It does not preclude generally all de¬ 
fenses on the policy but is applicable only to the issue 
of the time of commencement of the sickness. 

« Densby V. Acacia Mut. Life Ass’n., supra, and cases cited therein. 

7 Connecticut General Life Ins. Co. V. McClellan, 6 Cir., 94 F. 2d 
445; Pyramid Life Ins. Co. v. Selkirk, 5 Cir., 80 F. 2d 553. 

8 John Hancock Mut. Life Ins. Co. v. Markowitz, 62 Cal. App. 2d 
388, 144 P. 2d 899; Pekras V. Prudential Ins. Co. of America, 291 
Ill. App. 597, 10 N.E. 2d 704; Mills v. Metropolitan Life Ins. Co., 
210 N. C. 439, 187 S. E. 581; Apter V. Home Life Ins. Co. of New 
York, 266 N. Y. 333, 194 N. E. 846; Palumbo V. Metropolitan Life 
Ins. Co., 293 Mass. 35, 199 N. E. 335; John Hancock Mut. Life Ins. 
Co. V. Hicks, 43 Ohio App. 242, 183 N. E. 93. 

* Apter v. Home Life Ins. Co. of New York, supra; John Hancock 
Life Ins. Co. v. Hicks, supra. 
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The coverage afforded by the policy is specifically lim¬ 
ited in its terms to illness arising after its inception, yet 
the rider provides that the defendant will not dispute the 
time of commencement of sickness after the policy has 
been in effect 24 months. It is apparent that the de¬ 
fendant has qualified its right to question the coverage 
afforded by the policy by this provision. It is dear that 
when original proof of loss was filed in July 1949 the policy 
had not been maintained in force for a consecutive period 
of 24 months, but it is equally clear that such period had 
expired when the claim was first legally contested in 1950. 
The provision is in its terms rather ambiguous and where 
an insurance contract is ambiguous the interpretation most 
favorable to the insured is to be adopted. 10 

It seems to us that the rider, while not the usual incon¬ 
testability clause, is meaningless unless it means exactly 
what it says, namely, that after the policy had been in 
effect for 24 consecutive months defendant could not ques¬ 
tion the time of commencement of illness. To say that in 
reality plaintiff’s illness began when he first had kidney 
trouble would be to directly contradict this provision. 
This, we think, defendant may not do. The situation would 
be different, we think, had the illness from which plaintiff 
suffered and for which he had been treated during the 
period preceding the taking out of the policy been other 
than kidney trouble—for example, heart trouble or any 
of the other sicknesses listed in the questions on the ap¬ 
plication blank. The offering of proof of such other ill¬ 
ness and medical attention would have had a bearing on 
the issue of fraud and at the same time would not have 
violated the stipulation about not questioning the time of 
beginning of illness. It is in this sense, we think, that this 
was not the sort of incontestability clause found in life 
insurance policies. 

10 Stinson v. New York Life Ins . Co., 83 U. S. App. D. C. 115, 167 
F. 2d 233.; Pennsylvania Indemnity Fire Corp . v. Aldridge, 73 App. 
D. C. 161, 117 F. 2d 774. 
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Since 24 months had elapsed before the defendant in its 
answer to this suit questioned the commencement of the 
sickness, evidence of prior medical history of the plaintiff 
should have been excluded. 

Reversed with instructions 
to enter judgment for plaintiff 
in the amount stipulated. 

HOOD, Associate Judge, dissenting: In his original ap¬ 
plication for insurance appellant stated he had received no 
medical or surgical treatment during the five preceding 
years, and in his application for reinstatement of the 
insurance he stated he had received no medical or surgical 
attention in the past three years except such as was known 
to the company. Both statements were false and unques¬ 
tionably the trial court was justified in finding they were 
made with intent to deceive and that they materially af¬ 
fected the risk assumed by the company. I cannot agree 
that the provision of the rider, quoted in this court’s opin¬ 
ion, prevented the company from proving this defense. 

I agree with the statement in the opinion that the rider 
means “that after the policy had been in effect for 24 con¬ 
secutive months defendant could not question the time of 
commencement of illness.” As a matter of fact the in¬ 
surance company also agrees for it says in its brief that 
the provision “would seem to us to mean that the insurer 
cannot question the beginning of the illness after the 
policy has been in effect for twenty-four consecutive 
months.” The insured also agrees, with some modifica¬ 
tion, because in his brief he says that by the rider “the in¬ 
surer has agreed that after the policy has been in consecu¬ 
tive force for a period of 24 months it will not question the 
date of commencement of sickness.” But the insured adds 
that the agreement also was that the insured would not 
“attempt to prove that sickness had its inception at some 
time prior to the issuance of the policy, or existed at the 


time of the application for the policy.’’ From this last 
he argues that proof of time of commencement of the 
sickness is prohibited even for the purpose of proving 
fraud in securing the policy, and this brings us to the 
heart of the question. 

I agree with the opinion that the provision in question 
is not the usual incontestable clause. I think its only in¬ 
contestable effect is to prevent questioning the commence¬ 
ment of the sickness in determining whether the sickness 
is within the coverage of the policy. I do not think it 
means that the validity or existence of the policy itself 
cannot be contested on the ground of fraud in securing the 
issuance of the policy. To so construe it would be to give 
it the effect of a true incontestable clause. I believe the 
clause leaves the insurance company free to defend on 
the ground of fraud and if proof of fraud incidentally dis¬ 
closes the time of commencement of the sickness, I think 
there is no violation of the clause. The company is not 
questioning the time of commencement of the sickness; it 
is questioning the existence of a valid contract of insur¬ 
ance. I think the judgment should be affirmed. 
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COUNTER-STATEMENT OF QUESTION PRESENTED 

Where an accident and health insurance policy con¬ 
tains a provision which forbids the insurer to question 
the time of commencement of sickness after the policy has 
been maintained in force for a consecutive period of 24 
months, may the insurer, after the policy has been main¬ 
tained in force for said period of time, offer evidence 
questioning the time of commencement of sickness for the 
purpose of showing fraud by the insured in the original 
application concerning the prior state of his health. 
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Louis Heilman, Appellee. 
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BRIEF FOR APPELLEE 


SUMMARY OF ARGUMENT 
I 

The Court Did Not Err in Ruling That Part 2 of Rider 
No. 1 Was a Form of Incontestable Clause and Was Ap¬ 
plicable to the Accident and Health Policy in This Suit. 

While a life insurance policy differs from an accident 
and health policy, there is no reason why an incontesta¬ 
bility clause can not be made a part of an accident and 
health policy, especially where such a clause is expressly 
made a part of the accident and health policy. The word 
“questionable” in the incontestability clause involved 
herein has the same meaning and effect as the word “con¬ 
testable”. 
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The Court Did Not Err in Construing Part 2 of Eider 
No. 1. The Court Ruled Only That the Insurer Was Pre¬ 
vented From Using Evidence Challenging the Time of 
Commencement of Sickness to Show Fraud in the In¬ 
ducement to the Contract. 

The policy does not exclude kidney disease from cover¬ 
age, nor does it directly exclude sickness originating before 
the policy date; it impliedly recognizes pre-existing sick¬ 
ness by its agreement to refrain from questioning the com¬ 
mencement thereof after the period for contest has run. 
The insurer has expressly waived its right to' question 
the time of commencement of sickness after the contestable 
period has run, for any purpose whatsoever. Insofar as 
the general terms of the policy may be in conflict with 
the incontestability clause, the latter supersedes and pre- 
I vails over the general, terms of the policy. 

m 

The Court Did Not Err in Permitting the Insured to 
' Recover Despite the Alleged Fraud in the Execution of 
the Application for the Policy. 

After the period for contest has expired, the insurer is 
barred from questioning the time of commencement of 
sickness for the purpose of showing false answers in the 
application for the policy, having expressly and unquali- 
* fiedly agreed by the incontestable clause not to question 
the time of commencement of sickness. 

IV 

.» r » 

The Court Did Not Err in Permitting the Insured to 
Recover for an Illness Which Existed Prior to Reinstate¬ 
ment of the Policy on December 1, 1947. 

Where a policy which has lapsed is reinstated, and the 
incontestable period runs anew from the date of reinstate¬ 
ment, the policy becomes incontestable. 
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V 

The Court Did Not Err in Its Interpretation of the 
Word “Questionable”. 

The insurer could only have used the word “question¬ 
able” in the sense of “contestable”. To require a judi¬ 
cial proceeding to contest an accident and health policy 
is no greater hardship than in the case of a life insurance 
policy. 

VI 

The Court Did Not Err in Excluding Evidence of Pre¬ 
existing Illness Offered for the Purpose of Showing 
Alleged Fraud. 

A defense based on the condition of insured’s health 
prior to or on the date of issuance of the policy, or on 
medical treatment received by the insured prior to issu¬ 
ance of the policy, is precluded after the contestable 
period has run. 

vn 

Appellant Fails to Explain the Purpose for Which In¬ 
surer Inserted the Incontestability Clause in the Contract. 

The lower Appellate Court.correctly defined the incon¬ 
testability clause to mean exactly what it says, that other¬ 
wise the clause is meaningless and worthless. To permit 
the insurer to nullify the policy after the contestable period 
has run by questioning the time of commencement of sick¬ 
ness, destroys the very purpose and effect of the incon¬ 
testability clause. 


ARGUMENT 

* . . *: ** * ■» • » • 

I 

The Court Did Not Err in Ruling That Part 2 of Rider 
No. 1 Was a Form of Incontestable Clause and Was Ap¬ 
plicable to the Accident and Health Policy in This Suit. 

While it is true that a life insurance policy is different 
from an accident and health policy, there is no sound 
reason why an incontestability clause can not be made a 
part of the latter as well as the former type of insurance, 
for the clause is meant to accomplish the same purpose 
in either case, namely, to give assurance to the insured 
that after the lapse of the contestable period, the insurer 
will not contest payment under the policy by questioning 
the validity thereof, thereby placing the burden upon the 
insurer of investigating the desirability of carrying the 
particular risk before expiration of the contestable period. 

The fact that the accident and health policy is a one 
year renewable contract does not prevent the application 
of an incontestable clause to such a policy. The insurer, 
as an inducement to the insured to continue his accident 
and health policy in force by the payment of premiums 
for a consecutive period of twenty-four (24) months, sim¬ 
ply agreed that it would not thereafter question the time 
of commencement of any illness on which claim might be 
based. This agreement was by an endorsement to the 
policy contained in Part 2 of Rider No. 1 (Jt. App. p. 11A), 

reading as follows: ... 

• * 

“The time of commencement of sickness shall not 
be questionable after said policy has been maintained 
in force for a consecutive period of twenty-four (24) 
months.” 

The insurer, having itself inserted the particular clause 
into this form of contract, it can not now contend that 
such a clause does not properly belong in an accident and 
health policy. 
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The use of the word ^questionable” in the said clause 
has the same meaning and effect as the word “contest- 
able ’ \ and if the latter word be substituted for the former 
in the clause, it will be seen that the meaning of the danse 
is the same. . 

The lower Appellate Court did not rule, as Appellant 
contends on page 10 of its brief, that the incontestable 
clause in question barred the insurer from introducing 
every kind of evidence which might show fraud in the 
procurement of the policy, but ruled only that the insurer . 
was barred from showing fraud by the use of evidence 
questioning the time of commencement of sickness,—the 
very type of evidence which the insurer had expressly 
agreed not to use after the policy had been maintained in 
force for 24 consecutive months. • 

n 

The Court Did Not Err in Construing Part 2 of Rider 
No. 1. The Court Ruled Only That the Insurer Was Pre¬ 
vented From Using Evidence Challenging the Time of 
Commencement of Sickness to Show Fraud in the Induce¬ 
ment to the Contract. j 

Appellant urges that the incontestable clause can not 
be used as a means of enlarging the coverage of the policy 
to indude risks and hazards which the policy itself ex¬ 
pressly excluded. But did the policy exdude kidney dis¬ 
ease? No, it did not. Although the insurer enumerated 
in Part 1 of Rider No. 1 (Jt. App. p. 10A) a number of 
ailments and diseases which were excepted from coverage, 
it did not except kidney disease nor did it expressly or 
directly exclude from coverage any sickness which might 
have had its origin prior to the effective date of the policy. j 
The said clause impliedly recognizes the fact that sick¬ 
ness may originate or commence before the issuance date 
of the policy, in which event the insurer has agreed that 
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it will not question the time of commencement of the sick¬ 
ness after the contestable period of 24 months has run. 

The Appellant contends that the coverage is limited to 
sickness commencing during the term of the policy, and 
no doubt the insurer could defend against a claim for 
sickness which did not commence during the term of the 
policy provided the insurer contested the claim within the 
24 months contestable period, but not thereafter. After 
the contestable period has run, the insurer is precluded 
from showing that the sickness for which claim is made 
had its origin at a date prior to issuance of the policy. 
By the incontestable clause, the insurer has expressly 
waived its right to question the time of commencement 
of sickness after the period for contest has run, even 
though evidence be at hand to prove the pre-existing na¬ 
ture of the illness. 

While the policy in general terms limits coverage to 
sickness commencing during the term of the policy, the 
incontestability clause found in Part 2 of Rider No. 1 
modifies and supersedes the general language of the policy 
to which it is attached, just as it was meant to do, for 
the very purpose of a rider to a policy is to change, 
modify, alter or affect its terms in some manner. We 
must give effect to the provisions of the rider insofar as 
they may be in conflict with the general terms of the 
policy requiring sickness to commerce during the policy 
period. Stipulations in a policy which are in direct con¬ 
flict with the incontestability clause must yield. Houston 
Life Ins. Co. v. Dabbs, (1936) Civ. App. Tex., 95 S. W. 2d 
484. See also 45 C. J. S. p. 761 Sec. 747 (c). 

In Healy v. Met. Life Ins. Co., 37 App. D. C. 240, arising 
in this jurisdiction, a life insurance policy provided that 
the insured must be in good health at the date of its issue 
and must not have suffered from certain proscribed dis¬ 
eases, including tuberculosis, otherwise the policy was to 
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be null and void. The policy contained a two year incon¬ 
testable clause which excepted fraud from the operation 
thereof. The insured in fact had suffered from tubercu¬ 
losis in the past, although no claim of fraud was made on 
this account. The court held that the provisions of the 
policy relating to the health of the insured at the date of 
the policy and his prior freedom from certain diseases, 
standing alone, were conditions precedent and the insurer 
could have escaped liability but for the incontestable clause 
which constituted a waiver of those conditions. The court 
held that the policy was in force from its date and voidable 
for two years upon any of the grounds reserved therein, 
but not thereafter. 

This court held in Densby v. Acacia Mutual Life Ass’n, 
(1935), 64 App. D. C. 319, 78 Fed. 2d 203, that after the 
contestability period has run on a life insurance policy, 
the insurer is barred from proving false answers by insured 
in the application for the policy. 

Appellant’s brief cites cases dealing with life insurance 
policies containing disability benefit clauses incidental or 
secondary to the life insurance feature, in which the courts 
have held that the incontestable clause applied only to the 
life insurance feature and not to the disability benefits. 
However, in the case at bar, we are dealing solely with an 
accident and health policy in which sickness benefits are 
primary, and wherein the incontestable clause is expressly 
made applicable to sickness. If it be considered that sick¬ 
ness benefits are not within the protection afforded by the 
incontestable clause in the case at bar, then the clause is 
worthless and meaningless. In the early case of Wright v. 
Mutual Benefit Life Ass’n, (1890) 118 N. Y. 237, 23 N. E. 
186, which is still cited as a leading case, the life insur¬ 
ance policy provided that no question as to the validity of 
the application or certificate of membership shall be raised 
after two years from the date of the policy. The applica- 
tion for insurance provided that any misrepresentation or 
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untrue answers therein would render the policy null and 
void. The insurer offered to prove as a defense that the 
insured falsely represented he was not suffering from and 
had never suffered from certain diseases when in fact he 
had. The court held that such evidence was inadmissablc 
under the incontestability clause of the policy. Said the 
court: 

“It is to be presumed that the defendant had some 
purpose when it offered to the insured a contract con¬ 
taining the stipulation and that the stipulation itself 
had some meaning. ,, . . . 

“It is not a stipulation absolute to waive all de¬ 
fenses and to condone fraud. On the contrary, it 
recognizes fraud and all other defenses but it pro¬ 
vides ample time and opportunity within which they 
may be, but beyond which they may not be, estab¬ 
lished.” 

In Attick v. Columbian Protective Ass } n, (1945) 55 
N. Y. S. 2d 438, 64 N. E. 2d 350, suit was filed on an in¬ 
dustrial life insurance policy which contained a one year 
incontestability clause, as required by statute. The policy 
itself provided that it was not to be in force unless de¬ 
livered to insured while in good health. Four days before 
delivery of the policy, the insured suffered a heart attack 
and sixteen months after the policy was issued the insured 
died. The trial court denied recovery because of breach 
of good health conditions of the policy, but the Court 
of Appeals reversed in the following language: 

“We think, therefore, that under the legislative 
scheme, one who pays premiums beyond the period 
of contestability is protected against (my defense of 
breach of a condition precedent. The legislative ob¬ 
jective of obtaining for policyholders the benefit of 
incontestability clauses payable to them, could readily 
be defeated if an insurance company might use the 
simple expedient of inserting a condition precedent in 
am application which could be used to nullify the in¬ 
contestability clause years after the policy had been 
delivered and after the company had accepted numer¬ 
ous premiums under it.” (Underscoring supplied) 
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What Appellant seeks to do in the case at bar is exactly 
what the court in the Allick case, supra, says can not be 
done. Appellant is asserting the breach of a condition 
precedent,—the prior ill health of the insured,—to defeat 
the benefit of the incontestability clause. 

m 

The Court Did Not Err in Permitting the Insured, to 
Recover Despite the Alleged Fraud in the Execution of 
the Application for the Policy. 

The court merely held that after the contestable term 
of 24 months had run, the insurer was barred from pre¬ 
senting evidence questioning the time of commencement of 
sickness for the purpose of showing falsity of answers in 
the application, or for any other purpose. The clause in 
question is absolute upon its face and reserves no rights 
to the insurer, after the expiration of the contestable 
period, to question the commencement of illness for any 
purpose whatever, including the purpose of showing fraud. 
Had the insurer meant to exclude fraud from the operation 
of the incontestable clause, it could have written the excep¬ 
tion into the clause. Not having done so, the clause must 
be given its plain and ordinary meaning which allows of 
no exceptions. 

It is a universal principle of law that after a policy has 
become incontestable, it can not be avoided for fraud or 
misrepresentations by the insured. 45 C. J. S. p. 774 Sec. 
751 (g), and the long line of authorities died under foot¬ 
note 7. 

Under the terms of the original application for the 
policy, the insurer could have shown the falsity of any 
answer in the application during the contestable period but 
not thereafter, for the insurer expressly agreed that it 
would not question the time of commencement of sickness 
after the contestable period had run. 
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IV 

The Court Did Not Err in Permitting the Insured to 
Recover for an Illness Which Existed Prior to Reinstate¬ 
ment of the Policy on December 1, 1947. 

The policy was reinstated on December 1, 1947 and was 
continued in force for 24 consecutive months,—to Decem¬ 
ber 1, 1949,—after which the incontestable clause forbade 
the insurer to question the time of commencement of sick¬ 
ness in order to show that the illness complained of com¬ 
menced prior to the reinstatement of the policy. Where a 
lapsed policy is reinstated, and the incontestability period 
prescribed in the policy runs anew after the reinstate¬ 
ment date, the policy is incontestable. 45 C. J. S. p. 766 
Sec. 748(b). N. Y. Life Ins. Co. v. Waterman (1939) 
104 F. 2d 990. Rosenthal v. N. Y. Life Ins. Co. (1938) 99 
F. 2d 578. 

• . * 

V 

The Court Did Not Err in Its Interpretation of the Word 
“Questionable”. 

The insurer in using the word “questionable” could 
only have meant that after the policy had been maintained 
in force for a 24 months consecutive period it would not 
contest or dispute the time of commencement of sickness. 
The word “questionable” is defined in Webster's New In¬ 
ternational Dictionary as: 

“Admitting of being questioned; inviting or seeming 
to invite, inquiry; liable to judicial inquiry or action; 
open to doubt” 

Synonyms: “Disputable, debatable” 

It is true, as Appellant says on pages 17 and 18 of its 
brief, that a contest implies a judicial proceeding for the 
cancellation of the contract or assertion of defenses in an 
action filed by the insured; that mere rejection or repudia¬ 
tion of a claim by the insured does not amount to a con¬ 
test. Densby v. Acacia Mutual Life Ass’n, supra. 


It is no greater hardship to require a court proceeding 
for cancellation of an accident and health policy than for 
a life insurance policy. The premiums chargeable for acci¬ 
dent and health insurance are as much if not more than for 
life insurance. The accident and health policy in the case 
at bar, being renewable from year to year upon the con¬ 
sent of the insurer, as urged by Appellant on page 9 of 
its brief, the latter could have refused to renew and 
thereby prevented the contestable period from running. 
But the insurer elected to renew the policy and to per¬ 
mit the incontestable period to run and it ill becomes 
the insurer to plead the expense of waging a contest in 
court. In many cases the insured is put to the expense of 
filing an action in court to recover on a just claim, the 
expense of which he can never recover even though he 
win his case. 

It is respectfully submitted that Appellant is in error 
when it states in the last paragraph of page 18 in its 
brief, that insured was given notice of rejection of his 
claim within the 24 months period. Such is not the case, 
and the record contains no reference' to any such alleged 
notice of rejection. Appellant introduced no letter or any 
other evidence to show rejection of the claim within the 
24 months contestable period. The insurer in fact did not 
reject the claim until shortly prior to the filing of the com¬ 
plaint on June 23, 1950 (Jt. App. 2 A),—long after the 
expiration of the 24 months contestable period. 

VI 

The Court Did Not Err in Excluding Evidence of Pre¬ 
existing Illness Offered for the Purpose of Showing Al¬ 
leged Fraud. 

Under the provisions of the incontestable clause involved 
herein, which is absolute and unconditional and makes no 
exception for fraud, the insurer is barred from introducing 
evidence questioning the time of commencement of sick- 
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ness for the purpose of showing fraud, and is precluded 
from using such evidence to show there was never a valid 
contract because of such fraud. It is well-settled that a 
defense based on the condition of the insured’s health 
prior to or on the date of issuance of the policy, or based 
on medical treatment received by the insured prior to is¬ 
suance of the policy, is precluded after the policy has be 
come incontestable. In National Life Underwriters v. Wil¬ 
liams (1946) Civ. App. of Tex. 197 S. W. 2d 487, a case 
which is frequently cited in later decisions, it appeared 
and was assumed that the insured was not in good health 
when the policy was issued and that false statements with 
reference to insured’s health were made in the application 
for, the policy and that the insurer would not have issued 
the policy had it not been misled by such statements. The 
policy contained a provision that in the event of a ma¬ 
terial false statement in the application as to the health 
of the insured, or if insured was not in sound health 
when the policy was issued, it would be void and liability 
limited to refund of premiums. The policy contained a 
two year incontestability danse. The court applied the 
general rule that after the period of contestability ex¬ 
pired the insurer was preduded from contesting the policy; 
that a defense based on the condition of the insured’s 
health on the date of issuance of the policy is barred. See 
also Mutual Reserve Fwnd Life Ass’n v. Austin, 142 F. 
398. Healy v. Met. Life Jnsurance Co., supra. Densby v. 
Acacia Mul. Life Ass'n, supra, 45 C. J. S. p. 775 Sec. 
751(h). ,/ - 

vn 

Appellant Fails to Explain the Purpose for Which In¬ 
surer Inserted the Incontestability Clause in the Contract. 

The lower Court in its opinion (Jt. App. 21 A, 2nd par.) 
has defined the clause to mean exactly what it says. If, as 
Appellant contends, the insurer can introduce evidence 


after the contestability period has run questioning the 
time of commencement of sickness in order to nullify the 
policy, of what benefit and purpose is the clause in ques¬ 
tion ? The clause would be a sham and a fraud upon policy¬ 
holders. If the clause applies only to sickness commencing 
after the policy date, then it is wholly worthless and un¬ 
necessary for the insurer would never have occasion to 
question the time of commencement of sickness occurring 
after the policy date. The clause in question was meant 
to apply to pre-existing sickness and was meant to confer 
additional rights upon the insured by way of inducement 
to keep his policy alive over a continuous period of time. 

♦ • . / • ‘ . ’ * ■ • * *'/ v 1 ' 

CONCLUSION 

The basic question in this case is whether or not the 
court should give effect to the plain terms of the incon¬ 
testability clause involved herein, which forbids the insurer 
after the contestable period has run to question the date 
of commencement of sickness, without exception or reserva¬ 
tion of any kind. The Municipal Court of Appeals for the 
District of Columbia held that the clause should be given 
its plain and natural meaning and effect, and the Ap¬ 
pellee respectfully submits that the decision of said Court 
is correct and should be affirmed. 

Respectfully submitted, 

Joseph W. Hm.MA.yr, 

1406 Or Street, N. W. 
Washington, D. C. 

Attorney for Appellee 




